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$FFRUGLQJ WR 6KHLOD 1HXKDXVVHU¶V SUHVHQWHQFH UHSRUW� VKH DQG

5DQGDOO ZHUHPDUULHG RQ)HEUXDU\ �� ���� DQG GLYRUFHG RQ1RYHPEHU ���
����� $IWHU WKH GLYRUFH� 0V� 1HXKDXVVHU DSSDUHQWO\ FRQWLQXHG WR OLYH DW
WKH %RQH 5RDG UHVLGHQFH WKURXJK WKH SHULRG HQFRPSDVVHG E\ WKH
LQGLFWPHQW� ,Q DGGLWLRQ� EHJLQQLQJ LQ ����� DQG FRQWLQXLQJ WKURXJK KHU
LQGLFWPHQW� 0V� 1HXKDXVVHU ZDV HPSOR\HG E\ D EXVLQHVV� &RQVROLGDWHG
3URSHUWLHV� ZKLFK ZDV RZQHG DQG RSHUDWHG E\ 0U� 1HXKDXVVHU DQG ZDV
UXQ RXW RI WKH %RQH 5RDG UHVLGHQFH�
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ZH KDYH DGGUHVVHG WKHP DERYH DQG IRXQG QR FRQVWLWXWLRQDO LQILUPLW\ LQ
0V� 1HXKDXVVHU¶V VHQWHQFH�
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WKH WDVN EHIRUH LW� DQG WKDW LWV UHVXOWLQJ YHUGLFW LV VXVFHSWLEOH RI RQO\ RQH
LQWHUSUHWDWLRQ�

,Q DGGLWLRQ� ZH UHFRJQL]H WKDW WKHUH LV GLFWD LQ 5DQGROSK� VXSUD�
VXJJHVWLQJ WKDW LW LV WKH *RYHUQPHQW¶V EXUGHQ WR UHTXHVW D VSHFLDO YHUGLFW
ZKHQHYHU LW ³VHHNV >WKH@ LPSRVLWLRQ RI D VHQWHQFH UHIOHFWLQJ FXOSDELOLW\ IRU
DQ REMHFW RI D FRQVSLUDF\ FDUU\LQJ JUHDWHU WKDQ WKH OHDVW JUDYH VHQWHQFLQJ
FRQVHTXHQFHV�´ 5DQGROSK� ��� )��G DW ���� 7KLV VHHPLQJO\ EURDG
VWDWHPHQW� KRZHYHU� PXVW EH UHDGZLWKLQ WKH FRQWH[W RI WKH IDFWV SUHVHQWHG
LQ'DOH DQG 5DQGROSK� ,Q SDUWLFXODU� EHFDXVH WKH JHQHUDO YHUGLFWV LQ ERWK
'DOH DQG 5DQGROSK ZHUH� LQ IDFW� DPELJXRXV� WKH *RYHUQPHQW ERUH WKH
EXUGHQ RI FXULQJ WKLV DPELJXLW\ LQ RUGHU WR DWWDLQ D VHQWHQFH LQ H[FHVV RI
WKH VWDWXWRU\ PD[LPXP IRU WKH GUXJ SURGXFLQJ WKH OHDVW VHYHUH SHQDOW\�
,QGHHG� LQ 5DQGROSK� WKH GHIHQGDQW H[SUHVVO\ LGHQWLILHG WKLV DPELJXLW\
DQG VRXJKW D VSHFLDO YHUGLFW WR DGGUHVV LW� \HW WKH *RYHUQPHQW RSSRVHG
WKLV UHTXHVW� ,Q FRQWUDVW� WKH LQGLFWPHQW DQG LQVWUXFWLRQV LQ WKH SUHVHQW
FDVH XQDPELJXRXVO\ UHTXLUHG MXU\ ILQGLQJV DV WR DOO REMHFWV RI WKH FKDUJHG
PXOWLSOH�REMHFW FRQVSLUDF\� DQG QR SDUW\ UHTXHVWHG FODULI\LQJ LQVWUXFWLRQV
RU D VSHFLDO YHUGLFW� 8QGHU WKHVH FLUFXPVWDQFHV�ZKLFKZHUH QRW SUHVHQWHG
LQ RXU HDUOLHU GHFLVLRQV� ZH GR QRW UHDG RXU SUHFHGHQWV DV GLFWDWLQJ WKDW WKH
*RYHUQPHQW VWLOO EHDUV D EXUGHQ WR UHTXHVW D VSHFLDO YHUGLFW FRQILUPLQJ
WKDW WKH MXU\ GLG� LQ IDFW� IROORZ LWV XQDPELJXRXV LQVWUXFWLRQV DQG PDNH
ILQGLQJV DV WR HDFK REMHFW RI WKH FRQVSLUDF\�

�
8QOLNH 5DQGDOO 1HXKDXVVHU� ZKR UDLVHG WKH DERYH VHQWHQFLQJ LVVXHV

LQ KLV DSSHOODWH EULHIV� 6KHLOD 1HXKDXVVHU RQO\ EULHIO\ QRWHG WKHVH SRLQWV
LQ D ³1RWLFH RI )LOLQJ RI 6XSSOHPHQWDO $XWKRULW\�´ LQZKLFK VKH FDOOHG RXU
DWWHQWLRQ WR WKH $SSUHQGL DQG 'DOH GHFLVLRQV� 1HYHUWKHOHVV� EHFDXVH ZH
KDYH DGGUHVVHG WKHVH LVVXHV LQ 0U� 1HXKDXVVHU¶V FDVH� ZH DOVR FRQVLGHU
WKHP DV WKH\ UHODWH WR 0V� 1HXKDXVVHU¶V VHQWHQFH�

8SRQ FRQGXFWLQJ WKLV LQTXLU\� ZH ILQG WKDW 0V� 1HXKDXVVHU¶V
VHQWHQFH GRHV QRW LPSOLFDWH WKH FRQFHUQV UDLVHG E\ $SSUHQGL� 3DJH� DQG
'DOH� $SSO\LQJ WKHVH SUHFHGHQWV LQ WKHLU EURDGHVW IRUP� 0V�
1HXKDXVVHU¶V PD[LPXP VHQWHQFH ZRXOG EH � \HDUV RI LPSULVRQPHQW�
XQGHU WKH VWDWXWRU\ SURYLVLRQ JRYHUQLQJ DQ XQGHWHUPLQHG DPRXQW RI
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:H QRWH WKDW DOO RWKHU FLUFXLWV WKDW KDYH UHDFKHG WKH TXHVWLRQ KDYH

OLNHZLVH FRQFOXGHG WKDW $SSUHQGL DSSOLHV WR WKH GHWHUPLQDWLRQ RI GUXJ
TXDQWLWLHV XQGHU � ����E����� 6HH� H�J��8QLWHG 6WDWHV Y� 1DQFH� BBB )��G

BBB� ���� :/ �������� DW � ��WK &LU� 'HF� ��� ������ 8QLWHG 6WDWHV Y�
+LVKDZ� BBB )��G BBB� ���� :/ �������� DW � ���WK &LU� 'HF� ���

������8QLWHG 6WDWHV Y� 5RJHUV� ��� )��G ����� ������� ���WK &LU� ������
8QLWHG 6WDWHV Y� 1RUGE\� ��� )��G ����� ������� ��WK &LU� ������
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,Q D IRRWQRWH�ZH UHMHFWHG WKH*RYHUQPHQW¶V DSSHDO WR KDUPOHVV HUURU

DQDO\VLV� H[SODLQLQJ FXUVRULO\ WKDW WKH GHIHQGDQWV KDG FKDOOHQJHG RQO\

WKHLU VHQWHQFHV� DQG QRW WKHLU FRQYLFWLRQV� ��� )��G DW ��� Q���
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7KLV &RXUW SUHYLRXVO\ KDV HOHFWHG WR IROORZ %DQNV DQG WKH FDVHV RQ

ZKLFK LW UHOLHG� DOEHLW LQ DQ XQSXEOLVKHG GHFLVLRQ� 6HH 8QLWHG 6WDWHV Y�

&DUWHU� �� )��G ���� ���� :/ ������� DW � ��WK &LU� -XO\ ��� �����

�³:KHUH D PXOWLSOH�REMHFW FRQVSLUDF\ FKDUJH XVHV WKH FRQMXQFWLYH LQ

OLVWLQJ WKH VXEVWDQWLYH RIIHQVHV WKDW ZHUH WKH REMHFWV RI WKH FRQVSLUDF\� LW

LV QRUPDOO\ KHOG WKDW D JHQHUDO YHUGLFW RI µJXLOW\¶ UHODWHV WR DOO RI WKH

VXEVWDQWLYH RIIHQVHV OLVWHG�´��

�
:KLOH ZH KROG WKDW WKHUH ZDV QR DPELJXLW\ LQ WKH LQGLFWPHQW�

LQVWUXFWLRQV� RU JHQHUDO YHUGLFW LQ WKLV FDVH� ZH GR QRW ZLVK WR GLVFRXUDJH

WKH *RYHUQPHQW RU WKH WULDO FRXUW IURP XVLQJ VHSDUDWH FRXQWV� VSHFLDO

YHUGLFW IRUPV� RU PRUH VSHFLILF LQVWUXFWLRQV LQ IXWXUH FDVHV LQYROYLQJ

PXOWLSOH�REMHFW FRQVSLUDFLHV� 3ODLQO\� LW LV DSSURSULDWH WR WDNH DQ\

UHDVRQDEOH VWHSV ZKLFK PLJKW HQVXUH WKDW WKH MXU\ SURSHUO\ XQGHUVWDQGV

()�(�H()#�*��*,('#�(�@� ����P����J���(����P�&�J�*��*,('#�(�I� �
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,Q DGGLWLRQ� VKRUWO\ EHIRUH RUDO DUJXPHQW LQ WKLV FDVH� DQRWKHU SDQHO

GLVFXVVHG DQG IROORZHG'DOH LQ8QLWHG 6WDWHV Y� 5DQGROSK� ��� )��G ����
��� ��WK &LU� ������ 5DQGROSK LQYROYHG D WZR�FRXQW LQGLFWPHQW� RQH
FKDUJLQJ WKH GHIHQGDQWV ZLWK FRQVSLULQJ WR GLVWULEXWH D 6FKHGXOH ,
QDUFRWLF� DQG WKH RWKHU DFFXVLQJ WKHP RI FRQVSLUDF\ WR GLVWULEXWH D
6FKHGXOH ,, VXEVWDQFH� 2QH RI WKH GHIHQGDQWV� &HGULF -RKQVRQ� UHTXHVWHG
D VSHFLDO YHUGLFW IRUP H[SUHVVO\ LQVWUXFWLQJ WKH MXU\ WR GHWHUPLQH ZKHWKHU
KH ZDV JXLOW\ RI FRQVSLULQJ WR GLVWULEXWH FRFDLQH� D 6FKHGXOH , GUXJ� RU
PDULMXDQD� D 6FKHGXOH ,, VXEVWDQFH� 7KH 'LVWULFW &RXUW UHIXVHG� VWDWLQJ
WKDW WKHUH ZDV RQO\ RQH FRQVSLUDF\ HQFRPSDVVLQJ ERWK GUXJV� 7KH MXU\
UHWXUQHG D JXLOW\ YHUGLFW� DQG -RKQVRQ ZDV VHQWHQFHG LQ H[FHVV RI WKH ���
PRQWK PD[LPXP IRU D PDULMXDQD�RQO\ FRQVSLUDF\�

:H UHYHUVHG DQG UHPDQGHG ZLWK LQVWUXFWLRQV WKDW -RKQVRQ EH
VHQWHQFHG RQO\ IRU WKH PDULMXDQD FRQVSLUDF\� :H H[SODLQHG WKDW WKH FDVH
GLIIHUHG IURP 'DOH� EXW QRQHWKHOHVV ZDV FRQWUROOHG E\ LW�

-RKQVRQ¶V VLWXDWLRQ GLIIHUV IURP 'DOH¶V� RI FRXUVH� LQ WKDW
-RKQVRQ¶V FRXQVHO H[SOLFLWO\ UHTXHVWHG D VSHFLDO YHUGLFW RQ WKH
TXHVWLRQZKHWKHU -RKQVRQ KDG FRQVSLUHG WR GLVWULEXWHPDULMXDQD�
FRFDLQH� RU ERWK� +HUH� WKH WULDO MXGJH DQG WKH JRYHUQPHQW ZHUH
RQ QRWLFH WKDW -RKQVRQ ZLVKHG WR KDYH WKH RSSRUWXQLW\ WR
FRQYLQFH D MXU\ WKDW KLV SDUWLFLSDWLRQ LQ WKH FRQVSLUDF\ UHODWHG
RQO\ WR PDULMXDQD� %\ GHQ\LQJ -RKQVRQ¶V UHTXHVW� WKH WULDO FRXUW
HIIHFWLYHO\ GHQLHG -RKQVRQ DFFHVV WR WKH MXU\ ZLWK UHVSHFW WR WKLV
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